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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

 

      PRESENT: Mr.  R. LAL, AJS 

      Sessions Case No.26/15 

STATE OF ASSAM 

  Vs 

        Ganesh @ Gajen Daimari 

        Himangshu Boro 

DATE OF EVIDENCE: 01.10.2015 

DATE OF ARGUMENT: 07.01.15 

DATE OF JUDGMENT: 07.01.15 

ADVOCATE FOR THE PROSECUTION: Mr. B K Chetri 

ADVOCATE FOR THE DEFENCE: Mr D. Saharia 

 

CASES REFERRED:  

(2002) 4 SCC 578 

(2006) 3 GLR 843 

(2015) 1 SCC 253 

JUDGMENT: 

 

1. The case at hand was initiated on the basis of an FIR lodged by 

Captain Ajith V Nair of 315 Field Regiment informing inter-alia that on 

specific inputs, the Army has arrested suspect NDFB activists namely 

Ganesh Daimary and HimangshuBoro on 11.12.2011. It is further 

stated that one pistol and some round of ammunition was recovered 

from the possession of the accused. That apart, the FIR reads that on 
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being interrogated the accused confesses to be involved in extorting 

money in the name of NDFB.  

 

2.  The FIR lodged lead to the initiation of the Rowta PS Case number 

279/2011. Investigation subsequently commenced. Formal seizure of 

the fire arm and ammunition was made. Statement of material 

witnesses was recorded. The firearm was sent for armour opinion. The 

I/O arrested the accused and forwarded him to the Court of learned 

CJM with prayer to keep them in custody. The prayer was accorded. 

Prosecution sanction was obtained and opinion of Armourer was 

collected. At the end of investigation, police laid charge sheet vide CS 

9/2013 dated 27.02.2013 against the FIR named accused persons.  

 

3. On receipt of the charge sheet, cognizance of the offence was taken 

as per mode under Section 190(1) Cr.PC. Record would disclose that 

the appearance of the accused person was secured and he was 

furnished with copy of relevant documents. Thereafter, having 

considered the fact that the case is triable exclusively by Court of 

Session, the case was committed to the Court of Hon’ble Sessions 

Judge Udalguri.  

 

4. Record discloses that vide order charge was framed under Section 

under Sections 25 (1A) and 27 of the Arms Act against the accused 

and the particulars of the charge under the above provisions was read 

over and explained. The accused pleaded not guilty and hence the 

case proceeded to next stage of trial.  
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5. POINT FOR DETERMINATION: (a) Whether the accused Ganesh 

Daimary and HimangshuBoro was found in conscious possession of 

prohibited weapon on 11.12.2011 at Jhargaon under Rowta PS? (b) 

Whether the two accused also used the prohibited weapon and 

thereby committed the offence under Section 27 Arms Act?  

 

6. DISCUSSION DECISION AND THE REASONS THEREOF: I have 

perused the record and heard the parties. Before proceeding any 

further, I would like to point out that Hon’ble Supreme Court in 

Vasanta Sampant Dupare Vs State of Maharashtra reported in (2015) 

1 SCC 253, had observed that so far as possible, the prosecution 

ought to examine independent credible witnesses to prove search and 

seizure of material object from the accused person.  

 

7. To prove its charge the prosecution rely on listed witnesses mentioned 

in column VI of the charge sheet. In the instant case charge sheet 

goes to show that there are 5 witnesses. Out them one is an 

Investigating officer. There were two army personnellisted as 

prosecution witness. The remaining two (2) witnesses are local 

witness.  

 

8. What is thus visible to the naked eyes is that two independent witness 

examined by the I/O to prove the recovery of the prohibited weapon 

from the possession of the accused person were very important for the 

success of the prosecution case. The Army had recovered the weapon 

and so their deposition also was important. But one of the 

independent witness as per report has changed address and police 

could not ensure his attendance in the Court. The other independent 
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witness appeared but did not implicate the two accused or any of 

them. 

 

9. What also needs to be noted is that the I/O has been conducted in a 

most mechanical manner. The FIR and seizure list goes to show that 

the pistol seized was handmade, but the charge sheet has been filed 

for possession of an automatic prohibited weapon and not for a fire 

arm. All firearms are not prohibited weapon. To be a prohibited arm 

the firearm has to be automatic capable of discharging all its bullet at 

one go. But in the instant case the investigating officer clearly did not 

apply his mind to the fact while seeking prosecution sanction and filing 

the charge sheet. 

 

10. At this stage, I would like to point out that repeated WT messages was 

issued to the Army personnel through 99 APO & 56 APO. But neither 

of the two Army personnel appeared as witness in this case. 

 

11. This situation brings me to Article 21 of the Constitution which creates 

a right in the accused to be tried speedily and this right to speedy trial 

flowing from Article 21 encompasses all the stages, namely, the stage 

of investigation, inquiry and trial. This right to speedy trial is all the 

more relevant in cases like the present one, where the accused are 

young boys with a career at stake.  

 

12. In the above background, one material question does crop up before 

me. The question is as to whose duty primarily it is to bring 

prosecution witnesses or for that matter defence witnesses. Is it not 

the duty upon the prosecution to bring their witness or is the Court 

saddled with additional responsibility to ensure attendance of 
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witnesses. I have looked into the relevant statute.  A careful reading of 

relevant Sections in the Code leaves no scope for doubt that the 

prosecution is duty bound to produce the witnesses. The Court may, if 

prayed for, assist the prosecution in ensuring attendance by issuing 

summons but the duty is of the prosecution to bring its witnesses.  

 

13. Equally clear is the law that prosecution cannot be provided endless 

opportunity and the statutory courts have no power to infringe the 

fundamental rights guaranteed by the Hon’ble Apex Court. Speedy trial 

is not merely an academic concept. It is an essential element of right 

to life and personal liberty guaranteed under Article 21 of the 

Constitution of India. This is a Court created under the statute and it 

cannot infringe the constitutional rights of a citizen of India.  

 
14. In this context, I can do no better than refer to a 7 (judges) judges 

bench of the Supreme Court in P. Ramchandra Rao Vs State of 

Karnataka reported in (2002) 4 SCC 578. The bench was 

specially constituted to discuss and lay down guidelines for minimizing 

delay at various stages including investigation and trial and the Hon’ble 

Apex Court came to a considered opinion that it is primarily for the 

prosecution to justify and explain the delay. After a thorough and 

thread bare discussion, the 7 Judges concluded that a watchful and 

diligent trial judge can prove to be better protector of such right than 

any guidelines. It was directed by the Supreme Court of India that the 

criminal courts should exercise their available powers such as those 

under Sections 309, 311 and 258 of Code of Criminal Procedure to 

effectuate the right to speedy trial.   
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15. So being the law, after providing more than sufficient opportunity to 

the prosecution to produce its witnesses, and for reasons which I have 

described in the Judgment I closed the prosecution evidence applying 

the ratio of P Ramchandra Rao (supra).  

 

16. Evidence of Prosecution Witness: PW1 Pappu Saha has stated on oath 

that in December 2011 he had gone to Jhargaon to the house of 

brother in law Debendra Gupta. In the evening hours he came to 

know, so deposed that PW1, that army personnel had apprehended 

four (4) boys from the hotel at Jhargaon. Beyond that PW1 stated 

nothing. He has not implicated either of the two (2) accused of 

possession of prohibited weapon or of use of such weapon.  That 

apart, from the service report, it is indicated that Debendra Gupta has 

changed his address and so could not be examined.  

 

17. In view of the above I hold that prosecution has failed to prove the 

recovery of the weapons and ammunition from the possession of the 

accused person. There is no evidence that these accused or any of 

them used the weapon. The accused are acquitted and set at liberty. 

Bailor discharged. Seized weapons be confiscated to the State of 

Assam.  

 

Given under my hand and seal of this Court on this the 7th day of 

January, 2016. 

         
    
     (R Lal) 

   Asstt. Sessions Judge, 
    Udalguri: Assam 
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